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REGULATORY AND TAX NEWSLETTER February 2015

China
•	 Taxation	of	 Indirect	Transfer	of	Real	Estate	 in	China
•	 China	proposes	new	Foreign	 Investment	Law
•	 AMAC	issues	guidelines	on	outsourced	fund	services
•	 CBRC	publishes	measures	on	financial	asset	management	companies
•	 State	Council	publishes	trial	rules	for	 immovable	properties	registration
•	 Qianhai	Shenzhen	–	Hong	Kong	cooperation	plan	approved
Hong Kong
•	 Proposed	 extension	 of	 the	 Hong	 Kong	 offshore	 fund	 exemption	 regime	 may	

benefit	PE	funds	and	PERE	funds
•	 Amendments	to	Code	on	Unit	Trusts	and	Mutual	Funds	take	effect
Other Headlines:
•	 Indian	 government	 reviews	 FDI	 pol icy	 on	 foreign	 investment	 l imit	 for	

construction	development	sector
•	 Thai	SEC	to	 issue	 infrastructure	trust	regulations

China

InDIRECT	TRAnSFER	oF	REAL	ESTATE	In	CHInA	AnD	FoREIgn	FUnD	ExEMPTIon	
REgIME	In	Hong	Kong

The State Administration of Taxation finally released the long awaited Public Notice [2015] No. 7 (“PN 7”) on 6 
February 2015 to set out the rules governing the reporting and assessment of offshore indirect transfer of taxable 
properties in China. PN 7 supersedes the prior rules and expands the scope of its predecessor circular Guoshuihan 
[2009] No. 698. It is important for foreign investors who are interested in investing in real estate in China to get 
familiarised with the new rules as real estate is specifically identified in PN 7 as one of the taxable properties.

Source: China State Administration of Taxation PWC News Flash, February 2015

For details, please see:
http://www.pwchk.com/home/eng/chinatax_news_feb2015_4.html
http://www.pwchk.com/webmedia/doc/635588436485961669_public_notice_7_feb2015_chi.pdf

CHInA	PRoPoSES	nEw	FoREIgn	InvESTMEnT	LAw

On 19 January 2015, the Ministry of Commerce (MOFCOM) of the People’s Republic of China (China) issued a draft 
Foreign Investment Law (Draft) for public consultation. The content of the Draft marks a significant move of MOFCOM 
to relax its regulation on foreign investment and streamline the current fragmented regulatory framework. If the Draft 
is passed, it will replace the existing set of laws and regulations that govern the formation and operation of foreign-
invested enterprises (which includes foreign-invested equity and cooperative joint ventures as well as wholly foreign-
owned enterprises) in China (FIE Laws), some of which have been in place for almost 30 years.

At the same time, MOFCOM is tightening its scrutiny on foreign investments in “restricted” sectors.

Clifford Chance has published a client briefing that looks at the background of the Draft and discusses the 
groundbreaking changes that it introduces to the regulatory framework on foreign investment.

Source: Clifford Chance Client Briefing, February 2015

For details, please see:
http://www.cliffordchance.com/briefings/2015/02/china_proposes_newforeigninvestmentlaw.html

Important information: This newsletter has been prepared by the contributors and the Asian Association for Investors in Non-listed 
Real Estate Vehicles Limited (ANREV), to provide you with general information only. It is not intended to take the place of professional 

advice. In preparing this newsletter, the contributors did not take into account the investment objectives, financial situation or particular needs of any particular 
person. Before acting on the information provided in this newsletter you should consider whether the information is appropriate to your individual needs, 
objectives and circumstances. No representation is given, warranty made or responsibility taken as to the accuracy, timeliness or completeness of the information 
contained in this newsletter. Neither ANREV nor the contributors are liable to the reader for any loss or damage as a result of the reader relying on this information.
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AMAC	ISSUES	gUIDELInES	on	oUTSoURCED	FUnD	SERvICES

The Asset Management Association of China (AMAC) issued the ‘Guidelines on Outsourced Fund Services 
(Provisional)’, which took effect from 1 February 2015. Under the guidelines, which will apply to both public funds and 
private funds:

•	 covered	 fund	 services	 generally	 include	 distribution,	 distribution	 payment,	 unit	 registration,	 valuation	 and	 IT	
services;

•	 covered	service	providers	would	be	required	to	file	with	AMAC	and	become	members	of	AMAC	before	providing	
covered services and will be subject to certain on-going periodic reporting to AMAC;

•	 minimum	 qualification	 requirements	 for	 various	 service	 providers	 such	 as	 asset	 segregation	 and	 internal	 risk	
control are provided; and

•	 where	 a	 service	 provider	 to	 a	 fund	 also	 acts	 as	 the	 custodian	 of	 the	 fund,	 separate	 teams	 and	 systems	 must	 be	
established to ring-fence the services and prevent conflicts of interests.

Source: Asset Management Association of China (AMAC), Clifford Chance Alerter, November 2014

For details, please see:
http://www.amac.org.cn/xhdt/zxdt/387160.shtml

CBRC	PUBLISHES	MEASURES	on	FInAnCIAL	ASSET	MAnAgEMEnT	CoMPAnIES

The China Banking Regulatory Commission (CBRC) has published the ‘Measures on the Administration and Regulation 
of Financial Asset Management Companies’ which it jointly adopted with the Ministry of Finance, the People’s Bank 
of China, the China Insurance Regulatory Commission (CIRC) and the China Securities Regulatory Commission (CSRC) 
on 14 August 2014. The Measures include detailed requirements on corporate governance, risk control, management 
of internal transactions, special purpose vehicles, capital adequacy, financial stability, and information resource 
management and disclosure. The following aspects are worth noting:

•	 the	 Measures	 regulate	 financial	 asset	 management	 companies	 at	 group	 level.	 ‘Group’	 refers	 to	 a	 group	 of	
companies consisting of a financial asset management company (the Parent Company), its subsidiaries, special 
purpose vehicles and other affiliated entities. Non-regulated subsidiaries of the Group are regulated indirectly 
through the Parent Company, while regulators coordinate with each other to comprehensively regulate regulated 
subsidiaries of the Group;

•	 a	 Group’s	 shareholding	 structure	 is	 required	 to	 be	 controlled	 within	 three	 layers	 (unless	 for	 the	 purpose	 of	
complying with financial regulations);

•	 certain	 intra-group	transactions	are	prohibited	by	the	Measures;

•	 the	minimum	capital	adequacy	ratio	of	a	Parent	Company	is	12.5%;

•	 the	 capital	 of	 a	 Parent	 Company,	 its	 banking	 subsidiaries	 and	 its	 non-financial	 institution	 subsidiaries	 is	 subject	
to the capital requirement relating to consolidation as imposed by the CBRC; and

•	 the	 Measures	 also	 regulate	 the	 group	 supplement	 capital	 of	 a	 Group,	 which	 is	 (i)	 the	 aggregation	 of	 all	
accredited capital of the Parent Company and financial institution subsidiaries (by multiplying shareholding ratio) 
less (ii) (A) the amount of capital held between subsidiaries and held by subsidiaries in the Parent Company, and 
(B) capital that is confirmed to be not transferrable.

The Measures became effective from 1 January 2015.

Source: Banking Regulatory Commission (CBRC), China, Clifford Chance Alerter, November 2014

For details, please see:
http://www.cbrc.gov.cn/chinese/home/docDOC_ReadView/8F7447A0A8384C2796CBC76ED93D2A77.html
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STATE	 CoUnCIL	 PUBLISHES	 TRIAL	 RULES	 FoR	 IMMovABLE	 PRoPERTIES	
REgISTRATIon

The State Council published on 22 December 2014 the trial Rules for Immovable Properties Registration, which were 
issued on 24 November 2014. The Rules, which will come into effect from 1 March 2015, are intended to establish 
a nationwide unified immovable properties registration system in China. Among other things, the Rules specify the 
following:

•	 the	 initial	 registration,	title	transfer,	de-registration,	and	attachment	order	of	any	 immovable	properties	 (including	
real estate, forests, farmland, grassland, etc.) shall be subject to the Rules;

•	 the	 registration	 procedures	 for	 immovable	 properties	 will	 be	 streamlined	 and	 can	 be	 proceeded	 with	 one	
department designated by the local government;

•	 a	 unified	 immovable	 properties	 registration	 platform	 will	 be	 established	 and	 an	 information	 sharing	 mechanism	
will be developed among various government agencies including the authorities of land and resources, public 
security, civil affairs, finance, tax, industry and commerce, auditing, statistics, etc.;

•	 immovable	 properties	 registration	 information	 shall	 only	 be	 checked	 by	 the	 owners,	 the	 relevant	 stake	 holders	
and government authorities in accordance with laws and regulations; and

•	 the	 relevant	 title	 certificates	 and	 registration	 records	 created	 prior	 to	 the	 implementation	 of	 the	 Rules	 shall	
remain valid.

Source: State Council, China, Clifford Chance Alerter, December 2014

For details, please see:
http://www.cbrc.gov.cn/chinese/home/docDOC_ReadView/8F7447A0A8384C2796CBC76ED93D2A77.html

QIAnHAI	SHEnzHEn	–	Hong	Kong	CooPERATIon	PLAn	APPRovED

The Central Government has approved the ‘Work Plan for Promoting Qianhai Shenzhen – Hong Kong Cooperation’, 
which sets out a framework for further integrated cooperation between Qianhai Shenzhen and Hong Kong, especially 
in modern services areas. The work plan consists of fifty policies, including:

•	 foreign	 investor	 friendly	policies	to	attract	both	 financial	and	non-financial	 firms	 from	Hong	Kong	to	 invest	 in	 the	
modern services sector in Qianhai;

•	 offering	 domestic	 treatment	 to	 eligible	 Hong	 Kong-invested	 enterprises	 in	 Qianhai	 under	 the	 framework	 of	
CEPA;

•	 offering	Hong	Kong	investors	favourable	policies	on	 land	use	and	fundraising;	and

•	 promoting	 financial	 cooperation	 in	 the	 areas	 of	 cross-border	 RMB	 loans,	 the	 Shenzhen	 –	 Hong	 Kong	 Stock	
Connect programme, mutual fund recognition, and admission of Hong Kong insurers and insurance products, 
etc.

The reform policies are quite general and high-level at this stage, pending implementing rules. As a mid-term goal, 
the local government of Shenzhen expects to have more than 9 million square meters developed by Hong Kong 
investors in Qianhai by the year 2020 and increase the size of the Hong Kong-invested service industry to more than 
RMB 100 billion (roughly USD 16 billion).

Source: Central People`s Government, China, Clifford Chance Alerter, December 2014

For details, please see:
http://www.szqh.gov.cn/fzgj/wzall/wza_tzgg/201412/t20141204_40629.shtml
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hong Kong

PRoPoSED	 ExTEnSIon	 oF	 THE	 Hong	 Kong	 oFFSHoRE	 FUnD	 ExEMPTIon	
REgIME	MAy	BEnEFIT	PE	AnD	PERE	FUnDS

In the 2013/14 Budget, the Hong Kong Financial Secretary (FS) committed “to extend the profits tax exemption for 
offshore funds to include transactions in private companies which are incorporated or registered outside Hong Kong 
and do not hold any Hong Kong properties nor carry out any business in Hong Kong” in order to allow private equity 
(PE) funds to enjoy the same tax exemption as other offshore funds. The Financial Services and the Treasury Bureau 
tabled a briefing paper on the proposals before the Legislative Council Panel on Financial Affairs on 5 January 2015. 

Financial Services and the Treasury Bureau have issued a brief paper that reveals three key proposals, namely (a) 
extending the current tax exemption to offshore PE funds, (b) relaxing the criteria for specified transactions arranged 
by or carried out through persons who are not licensed under the Securities and Future Ordinance (SFO), and (c) an 
exemption for Special Purpose Vehicles (SPV) commonly used in PE funds. These key proposals offer the possibility of 
an exemption for many PE funds, including those investing in regional real estate (PERE funds).

Source: PWC Tax News Flash, HKSFC, February 2015

For details, please see:
http://www.sfc.hk/web/EN/files/ER/Reports/2013%20FMAS%20Report.pdf
http://www.pwchk.com/home/eng/hk_offshore_pe_feb2015.html

AMEnDMEnTS	To	CoDE	on	UnIT	TRUSTS	AnD	MUTUAL	FUnDS	TAKE	EFFECT

The Securities and Futures Commission (SFC) has announced that amendments to the Code on Unit Trusts and Mutual 
Funds have been gazetted, thereby taking effect. The amendments are intended to implement proposals to give 
public funds greater flexibility in determining the means for making public their offer and redemption prices, net 
asset values and notices of dealing suspension.

The SFC has updated its frequently asked questions (FAQs) on the post authorisation compliance issues of SFC-
authorised unit trusts and mutual funds (Question 3 has been updated and Question 3A has been added) and revised 
the November 2001 circular on notification requirements regarding suspension of dealings of authorised funds to 
provide further guidance to the industry on the implementation of the proposals.

Source: Securities and Futures Commission (SFC), Hong Kong, Clifford Chance Alerter, January 2015

For details, please see:
http://www.sfc.hk/edistributionWeb/gateway/EN/news-and-announcements/news/doc?refNo=15PR10

india

InDIAn	govERnMEnT	REvIEwS	FDI	PoLICy	on	FoREIgn	InvESTMEnT	LIMIT	FoR	
ConSTRUCTIon	DEvELoPMEnT	SECToR

The	 Indian	 Government	 has	 announced	 its	 decision	 to	 allow	 100%	 foreign	 direct	 investment	 (FDI)	 in	 the	 construction	
development sector through the automatic route. The Government has laid down certain conditions, which include:

•	 limits	on	the	minimum	area	to	be	developed;

•	 specific	 requirements	 on	 the	 investee	 company	 in	 relation	 to	 a	 minimum	 FDI,	 set	 at	 USD	 5	 million	 within	 six	
months of commencement of the project with possible subsequent tranches across the life of the project or a 
period of ten years;

•	 rules	on	 investors	exiting	the	project;	and

•	 a	 mechanism	 under	 which	 the	 Foreign	 Investment	 Promotion	 Board	 may	 consider	 the	 repatriation	 of	 FDI	 or	
transfer of a stake between non-resident investors before the completion of the project on a case by case basis.

Source: Ministry of Commerce & Industry, India, Clifford Chance Alerter, October 2014

For details, please see:
http://pib.nic.in/newsite/PrintRelease.aspx?relid=110939
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Thailand

THAI	SEC	To	ISSUE	InFRASTRUCTURE	TRUST	REgULATIonS

The Thai Securities and Exchange Commission (SEC) has announced that it will issue infrastructure trust regulations. 
These were recently approved by the Capital Market Supervisory Board.

An infrastructure trust, with a similar structure to a real estate investment trust (REIT), can invest in infrastructure 
projects providing benefit or services to the public. It can invest in onshore and offshore infrastructure projects either 
by (i) making a direct investment in assets (owned or leased) or rights in a revenue sharing agreement, or (ii) by 
making an indirect investment in the shares of a company operating an infrastructure project. The minimum size of 
an infrastructure trust is Baht 10,000 million (approx USD306 million). If investing in two or more projects, the size of 
each project must be at least Baht 3,000 million (approx USD92 million).

If	 the	 units	 of	 an	 infrastructure	 trust	 are	 offered	 to	 the	 public,	 at	 least	 70%	 of	 its	 investment	 must	 be	 in	 projects	
having commercial revenues and the units must be listed on the Stock Exchange of Thailand (SET). If an infrastructure 
trust	has	 less	 than	70%	of	 its	 investment	 in	projects	having	commercial	 revenues,	 it	will	only	be	allowed	 to	offer	units	
to investors with a minimum subscription of Baht 10 million (approx USD0.3 million) each and it cannot be listed on 
the	SET	until	at	 least	70%	of	 its	projects	have	commercial	revenues.

Infrastructure trusts are more flexible than infrastructure funds in that the trusts may invest in assets offshore; 
however, the dividends do not benefit from an income tax exemption as in the case of infrastructure funds.

The new regulations are scheduled to become effective in early 2015.

Source: Securities and Exchange Commission, Thailand, Clifford Chance Alerter, November 2014

For details, please see:
http://www.sec.or.th/en/Pages/News/Detail_News.aspx?tg=NEWS&lg=en&news_no=163&news_yy=2014 
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